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<a 3ft snr rig al{ f anfh Ufa ,feral al 3rfl Raffa var a
x,c!?dT t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 ct)- tTRT 86 cfi~~ cBT f.r9 cfi 1m=f ct)- "GTT "f[cnffi :­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

1:fft-cr:r aBTf<:f fl #a zcea, snr zrca vi hara 3r9#ta nznf@raw i. 2o, q #ca
mR=clcc-1 qjl-CJh30.§: ~r!TR, ;;}Ji'P-lc(lisllc(-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(ii) 3r4l#ha nrqrf@raw at f@)ft at@If?7a,, 1994 cJfr qm a6 (1) cB qiwf-c=r 3ftT\c;f
jar Pura41, 1994 fr 9 (1) cfi 3:ta-rfc=r Amffil" L!JP=f ·-c,f"ff.i'r- 5 "If 'EIR mtrm ·i:i -,i-ft
\JJT ncB111 ~- · ··~ - Wl?.T Riffi 3TT~ cfi fcffri~ 3Ff1c1 cB1 ~ "ITT B""ffcfi1 >J"fu-di
)n) Gr1f) av (8qi. vs utfra 4fa r)) ail me; i Rra err i urn)nut qt auruue
Rout &, agi ·+ft r4fa eta an & arrrf)a # arras frzr # ;IJJI :fr \/°{Qi[il-,d 4rh
we u i urgi jar di irinu, It ) nju j anrn rn ufifn qz 5 ciHsl IH +H,fl ,i-,11

& asi 6g 1ooo/- 4hi iurf) gnf I i:irJf ~lcflcfix en"\ "![[T[, Gllli:i[ -ct~ 11j-r] 3llx "fjlJF/1 JTllf ,~iir\;11
· -.6I! 5 Ill UT 50 1F, Tq ~- ·('fr x~l!l.! 5000/-- t:n't·H 1):vA'l l°fPf'l 1 ,:;:rn'1 ~-cJ]q;-;[ cn"l ·rrirr, r,lJT\if cn"l

1Jjl[ 3ir einrn zzn 4fir5q 50 l4 ul \;]'{-[fl \i<Htil :~ cft5i -x~l!l.! 10000/- q\")--H 'l'li.1F·rl ~-ii~ I. . : . .. '

I •

(ii) The appeal under sub section ( 1) of Section 86 qf the Financ::e Act 1994 to the .
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule,
9(1) of the Service Tax Rules 1994 and Shall be accompanied by. a copy of the ordeq
appealed: against (one of which shall be certified copy) _and s.hould be accompanied by a\
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of-'
Rs. 5 Lakhs or less, Hs.5000/- where the amount of service tax & interest demanded &4
penalty levied is is more than five lakhs but not exceeding Rs .. Fifty Lakhs, Rs.10,000/a,:""'·
where the amount of •service tax & interest demanded & penalty levied fs more thar1' µfly
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrpr' or' the
bench of nominated Public Sector Bank of tile place where tile bench of Tribunal is-~ituated.

(iii) Fclcfli:! :~1~~<'.!11,1994 ?A1 ~!ix, 86 ch'l •.:ll!-·•'i:1['1[~\Ti 1:.!fi (21;!) cl? ~'li<Fh-1 -':i;nc:;1 ~:ldiiJ,;_,
f.'rlF11<-:ri:.\t 1994 ri; f';mi:r 9 (21:.!) a sirfa Ru[fa w1a g1.)-7 i al Gr w8ft gd or# nre1
Ry«u.. dos£a uar« yen (3rf)) a 3I?gr ) ufii (0IA)( ori l gfrr uf &if) 3i 'ru
JR!, 48TI4 / 4 311JR1 32/al Aa iv)u wur4 yen, 3fa)y mutf)rot at 3rd1 aw4

a [2gr ?d 'g sir?r(0Io) a6 ufiwr) &)ht

(iii) T:he appeal under sub section (2A) of the section 86 the Finance A'ct 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) ofthe Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner .Central Excise (Appeals)(OIA)(one of
wilich sliall be a certified copy) and copy of the order passed by_ the Addi. / Joint or Dy.
iAsstt. Commissioner or ·superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal> .

2. unrisif@ra rrarra yc a11f?au, 197s ) grif w 3rgqata sir@fa tffa fag
gut [i arr?gr vi err grf@rant a 3rag ) uf lf'-! ·;r;, 6.50/-- lJ;!Ji:J-il :·1ff~flfl<l ~!c-(b ·Jf.ct,i.'.

(·,fl[[ i;:);:fT, 'ti[~~ I ,'

2 · One copy of application or 0.1.0. as the case m·ay be, a'nd; the order of the
adjudica\ion authority. ;shall bear a court fee stamp of Rs.6.50 pais~.>as': prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3: fur gycn, sIra gye g aray srf4 ·mrnuf)an (a1ff4f1) .f7jiia4), 1o82:i 4fat
gd rat ii~rt wmmrcii at affer arc4 ara Pniii a) ail fl ear 3naff. [}nt Gurr &pi' •
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. +ta area. a@tr 3euz area viaa 3rd)fa uf@aw (#raj h#f3r4tih
mnnii ii h#4tr 5eura rea 3/@1fer. &&yy s en 39m h 3ii f@rzraicn-2)

31f@)fez1a 2o&(8y Rt ican 2s) fain: o.e,2a&y 5it RR fear 3rf@f21a, 8&&y Rt nu
3 h 3ira hara at an ar s a &. rt ff7naa qa-@r 5am acar 3#fart ?
~Q@ fcri' ~ </.TTU c);- 3ia»fa srmnRla 3rhf@a ufrzrailuv 3rf@rat

( i) </.TTU 11 tf c);- 3fci<JTci' fc:1·<tAft:r ~
( ii) rd 5a Rt #) a± nara zuf@
(iii) ?tra funr4ft h fezra 6 h 3iaaia zr ta#

c::> 3matara zuz f gr Ir c);- mc:rmc:r fu#m ('ff. 2) 3rf@1erzra. 2014 c);- 3-fITT=a:f 'B' wr
fa#t 3rhl#tr q1f@rat h mgr f@auft rarca 3r5ff aj .w:l'rc,r at rap at
zit

4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

. Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

cc:: Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) if si, a 3r2r h uf 3rd uf@swr haar si res 3r2rr areas z Us
fa(Rea gta in fagr era h 10% rara r 3#l sziha av farfa tazvs h
1 O% 0prar r Rt st «aa ?t

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded wl1ere duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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Shri Rameshbhai K Panchal, Luharwas, Kanbha, Ta-Daskroi,

Ahmedabad (hereinafter referred to as 'appellant') has filed the present

appeal against Order-in-Original No. SD-04/06/AC/2015-16 dated

21.08.2015 (hereinafter referred to as 'impugned order') passed by the

Assistant Commissioner, Service Tax, Division-IV, Ahmedabad (hereinafter
referred to as adjudicating authority).

2. The facts of the case, in brief, are that the appellant is engaged in

providing the service of 'Manpower Recruitment & Supply Agency' and

supplies labourer/ worker to customers. During the course of audit of the

records of M/s. Anup Engg. Co. Ltd., Odhav, it was noticed that for the period

from April 2008 to March 2009, the appellant had supplied labours/ workers

to the above mentioned factory for attending various works, related to

manufacture of final products, on contract basis. However, on further

scrutiny it came to light that the appellant did not discharge his Service Tax

liabilities. Accordingly, show cause notices for the periods April 2006 to

March 2011, April 2011 to March 2012, April 2012 to June 2012 and July

2012 to March 2013 amounting to 12,60,598/-, 3,09,114/-, 84,003/­

and 69,439/- respectively, were issued. As the issue was of periodical

nature, the information for the further period April 2013 to March 2014 was

called for and it was found that the appellant had continued the same

practice of providing the service under Manpower Recruitment & Supply

Agency to M/s. Anup Engg. Co. Ltd., Odhav and not discharging the Service

Tax liable on the service rendered. Accordingly, a show cause notice dated

10.02.2015 was issued to the appellant which was adjudicated by the

adjudicating authority vide the impugned order. The adjudicating authority,

vide the impugned order, confirmed Service Tax of 18,163/- under Section

73(1A) of the Finance Act, 1994. He also ordered for the recovery of interest

under Section 75 of the Finance Act, 1994 and imposed penalties under

Sections 76, 77, 78 and 70 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant filed the

present appeal. The appellant stated that he denies all allegations imposed

vide the impugned order. The appellant further argued that he is not

providing the services of Manpower Recruitment & Supply Agency but carry

out work at the 'premises of M/s. Anup Engg. Co. Ltd. on principal to principal

basis. That, the appellant was carrying out job work on kg rate basis at the

site of M/s. Anup Engg. Co. Ltd. The appellant, in support of his claim, has

relied upon the case laws of S. S. Associates vs. CCE, Bangalore, Divya

Enterprise vs. CCE, Mangalore and Ritesh Enter~~-~~-·;ff_E, Bangalore. The ~

appellant has also stated that the entire derag,is.time?arred. The issue

covers the period from 01.04.2013 to 31.03.$$±4 a the'sf6Mw cause notice

I 1"was issued on 10.02.2015. The show caus~ ~bticej1<;1s J~~ked extended

ssna4 or rte@on eons nae he a#finbes.jiores.ea n­

-.21.2.1­
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information from the department. But there is no suppression or willful
wrong statement on the part of the appellant. That, the appellant has clearly

indicated his transaction in TDS certificate, Income Tax return and financial
statement. They have further requested to delete the penalty under Sections
76 of the Finance Act, 1994 stating that penalty under Sections 76 and 77

cannot be simultaneously imposed.

4. Personal hearing in the case was granted on 05.04.2016 wherein Shri

Vipul khandhar, CA, on behalf of the appellant appeared before me and
reiterated the contents of appeal memorandum and submitted a synopsis

containing Circular No. 190/9/2015 dated 15.12.2015.

5. I have carefully gone through the facts of the case on records,

grounds of the Appeal Memorandum, the Written Submission filed by the

appellant and oral submission made at the time of personal hearing. To begin

with, I take the first contention of the appellant pertaining to whether the

appellant was actually engaged in the service of manpower supply or

carrying job work on kg rate basis at site. In this regard I agree with the
adjudicating authority that the appellant was involved in a contractual work

with M/s. Anup Engg. Co. Ltd. The appellant's contention that he was having
a relation under principal to principal basis with M/s. Anup Engg. Co. Ltd. is
not supported by any documentary evidence. Simply stating that he was not

a labour supplier but doing job work on kg rate basis at site does not suffice
the purpose of the appellant and it seems to be a mere afterthought on his

part. The adjudicating authority has categorically stated that the entries

found in the ledger of M/s. Anup Engg. Co. Ltd. have been shown as 'Labour
Charges'. Thus, the case laws cited by the appellant do not hold any ground
as they discuss the issue of job work and not Manpower Recruitment &

Supply Agency. As regards to his argument that the issue is revenue neutral,

the appellant has not submitted any evidence before me to support his claim

0 and therefore, I do not agree to this.
6. As regards the issue that the show cause notice is hit by the law of

limitation, I would like to discuss Section 73 of the Finance Act, 1994 wherein

it is stated that the period of eighteen months is the ' normal period of

limitation' in the service tax law. Now if we consider that the ST-3 return for
the period April 2013 to September 2013 would have been filed by them on
25.10.2012 and the ST-3 return for the period October 2013 to March 2014
would have been filed by them on 25.04.2014, it can be very well seen, by

considering the dates of submission of ST-3 returns that the show cause

notice is well within its time period of eighteen months as per Section 73 of

the Finance Act, 1994. Therefore, the argument of the appellants that the
show cause notice is hit by the law of limitation, under Section 73 of the
Finance Act, 1994, is not acceptable to me. Further, regarding his argument

that no suppression can be involsefas;he has clearly indicated in TDS

certificates, Income Tax ret.ur.ls.'",,~~~d.~..'·J.rn.'.~~.al\ statements I would like toe «>,kGs
quote the judgement of Hon:~~Q},:j]i'. In the case of M/s. Daichi

es5

@
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MumbaiCESTAT,Hon'bleKarkaria Ltd. vs. CCE, Pune-I where the
· proclaimed that;

".... if some information is available in various reports and

returns which are to be formulated in compliance to other

statutes, it does not lead to a conclusion that the utilization
of· credit for the activity of renting is known to the

Department. The Department is not supposed to know each
and every declaration made outside the Central Excise and
Service Tax law. Even if the Financial Report is available to

the audit, the same is meaningless in the sense that it does

not indicate that input Service Tax credit utilized to pay the

tax liability on such renting of property. The appellant's
argument on limitation is rejected."

7. In view of the above, I first of all uphold the levy of Service Tax as

confirmed by the adjudicating authority vide the impugned order. Regarding

the interest under Section 75 of the Finance Act, 1994, I uphold the same as
the appellant has failed to pay up the Service Tax and is rightly invoked
under the impugned order. Regarding imposition of penalty under Section 77

of the Finance Act, 1994, I uphold the same. As regards simultaneous
imposition of penalty under Section 76 and 78 of the Finance Act, 1994, the

same is not permissible and I would like to quote the judgment of CESTAT,
Ahmedabad in the case of M/s Powertek Engineers vs CCE Daman. In this
case the view of the Hon'ble CESTAT is as below;

"By their very nature, Sections 76 and 78 of the Act operate in
two different fields. In the case of Assistant Commissioner of
Central Excise v. Krishna Poduval - (2005) 199 CTR 58 = 2006

(1) S.T.R. 185 (Ker.) the Kera/a High Court has categorically

held that instances of imposition of penalty under Section 76

and 78 of the Act are distinct and separate under two

provisions and even if the offences are committed in the course

of same transactions or arise out of the same Act, penalty
would be imposable both under Section 76 and 78 of the Act.

We are in agreement with the aforesaid rule. No doubt, Section

78 of the Act has been amended by the Finance Act, 2008 and
the amendment provides that in case where penalty for
suppressing the value of taxable service under Section 78 is
imposed, the penalty for failure to pay service tax under

Section 76 shall not apply. With this amendment the legal
position now is that simultaneous penalties under both Section

76 and 78 of the Act would not be levied. Howggisslnge,this p)
amendment has come into force w.e.f. 16f.-Maj5,200,\t )test .•>G} ­
cannot have retrospective operation in thabsence" ofjs

IE , ·». 1ai
specie stiputetton to this erect. However, #@tie instantf@ssh
the appellate authority, including the Tribuna/~·~_'-'-'"''!Jo, (s~~/to ·

di·arr2$'.:.
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impose the penalty under both the Sections. Since the penalty

under both the Sections is imposable as rightly held by Kera/a

High Court in Krishna Poduval (supra), the appellant cannot

contend that once penalty is imposed under Section 78, there

should not have been any 'penalty under Section 76 of the

Finance Act. We, thus, answer question no. 3 against the
assessee and in favour of the Revenue holding that the

aforesaid amendment to Section 78 by Finance Act, 2008 shall

operate prospectively. In view of the above, penalties can be

simultaneously imposed under Section 76 and 78 of Finance

Act, 1994 for the period prior to 16.05.2008 before its

amendment when proviso to Section 78 was added. 11

In view of the facts and discussions hereinabove, since the period involved
in the present case is after 16.05.2008 and since penalty under Section 78
has been imposed under the impugned order, I hold that imposition of
penalty under Section 76 ibid is not sustainable in the eyes of law hence I

0 drop the same.

8. The appeal is disposed off as per the discussion above.

lAl.
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

0

ATTESTED

· a°S°
TTA)

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To,
Shri Rameshbhai K Panchal,

Luharwas, Kanbha, Ta-Daskroi,

Ahmedabad

Copy To:­

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.
3. The Assistant Commissioner, system, Service Tax, Ahmedabad
4. The Deputy Commissioner, Service Tax, Division-IV, Ahmedabad ..Jard File.

6. P.A. File.
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